Homestake management had  not made  a positive  determination  as   to   Che  cause
of  the CO and  smell  of wood   smoke  in  the   shaft.     Based  on  these   facts,   it
is  reasonable  for the  inspectors  to believe  there were  grounds  to   issue   the
103(k)  order for the health  and   safety of  the  miners.     If  subsequent
investigation revealed   that   the  condition  causing  the  CO and   smoke   in   the
shaft had abated,   this  would  not  make  the  original decision wrong.
However,   the facts support   the conclusion that   the  results  achieved  by
Homestake with  their VCR blast  were  unplanned  and   that   it  was  not   correctly
determined within  30 minutes  of  the  blast   that   a   fire   did   not   exist.     The
evidence established  that  thousands  of board  feet  of  pine   spacers   were  usoel
in the blast  and  this could have caused  the wood  smell  and CO  in  the   abaft.
It  is clear to me  that  section  10300  of  the Act   clearly  authorized   the
inspectors  to  issue  the  order of withdrawal  on June  21,   1979.     The   plain
language of this provision of the Act   and  related   regulations   authorises
respresentatives  of  the Secretary  to  issue  such   orders  as   they deem
necessary to protect  the health  and  safety of   the miners.     As   the
conditions  existed  at  the  time of  the   inspectors   arrival   at   the  mine,   a
prudent  reading of the potential  perils warranted   the  action  taken   in
issuing the order and conducting  the  subsequent   inspection  of   the   nffeetod
area.    Until  the inspectors  could  be  assured   there was  no   further  danger   to
the miners  from a fire or CO,   the   issuance  of  the   103(k)  order  was   valid
and proper.

The next  question  to be considered   in  these   two  cases   is  whether
Horaestake worked miners  on June 21,   1979 in violation  of  the   103(10   order.
To resolve this  issue,   a determination must  be made  as   to   the  scope  of   tho
area of the mine  intended  to be  covered by such  withdrawal  order.

Homestake  argues  that  the  order was  vague  and   indefinite   as   to   the
area of the mine  that MSHA inspectors   intended  to have miners  withdrawn
from.    A review of the evidence  shows   that   the  order  was   issued   at   10:12
a.m.   in the map room of  the mine office.     Charles  Tesh,  mine  production
superintendent  testified  that he was  present   and  had   a discussion  with   tin;
inspectors when the order was written and  it   initially stated   that   the   aron
to be closed was  "The Ross  shaft."    Tesh  told   the   inspectors   that   this
created many problems,   including being  unable  to  make  ambulance  runs   from
the    4500 foot  level to the surface which might  be  necessary  as   the   other
areas of the mine were operating.    Also,  Tesh  argued   that   if  the  shaft   vna
totally shut  down Homestake would  be  unable  to  bring materials   into   the
mine.    Further,   that  the Ross  shaft  was  a  fresh   air  intake  system  and   there
were no contaminants in the shaft   itself.    He  testified   that   the   inspector.-*
then offered to modify the order by inserting  the  word  "area"   after   the
word  shaft which would  allow Homestake  to  continue  to  use   the  hoist.
Homestake agreed  to  this  and  the order was  so modified.     Tesh   testified
that  from this discussion,  he understood  that  once  the   inspector   inserted
area    into the  10300  order,   that   the Ross  shaft   itself was  not   closed   and
only the area between the  2150 and   the 4550 was  closed.     He  recalled   no
discuBsion^regarding the  tramway,   although he  knew men  were  working   there.
Allen S. Winters, general mine manager,  was  present   at   this meeting   and
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